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NOTICE OF DECISION

APPEAL IN TERMS OF SECTION 62 OF THE LOCAL GOVERNMENT: MUNICIPAL SYSTEMS ACT, 32 OF
2000 - RELATING TO RENEWAL AND VARIATION OF ATMOSPHERIC EMISSIONS LICENCE FOR
LUCKY STAR LIMITED, HOUT BAY

BACKGROUND
The Appellant is Fresh Air for Hout Bay, represented by Kiara Worth.

Lucky Star Limited ("Oceana”) applied to the City of Cape Town (“the City") for the renewal
and variation of its Atmospheric Emission Licence (“AEL"). The Appellant lodged an objection
to such application during the public participation process preceding the decision. The City's
Air Quality Officer took a decision to “vary and renew the Atmospheric Emission Licence
(“AEL") of Lucky Star Limited...("Oceana"”) in terms of the National Environmental
Management: Air Quality Act 39 of 2004 [“NEMAQA")".

Dissatisfied with the decision of the SCMBAC, the Appellant lodged an appeal in terms of

section 62 of the Local Government: Municipal Systems Act 32 of 2000 (‘the Systems Act').
GROUNDS OF APPEAL
The grounds of appeal are attached hereto as annexure “A".

The Appellant’s submissions and allegations tend to overlap between the grounds of appeal
listed in annexure “A". For purposes of clarity, | will discuss the allegations under the following

main issues (“the main issues”) raised by the Appellant:
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1. The chosen public parficipation process was not appropriate for lack of procedural
fairess; and
2. The City failed to consider the objections received through the public participation

process before coming to a decision.

| have attempted to respond fully to each allegation raised by the Appellant. Many of the
allegations relate to the same main issue and the responses will thus overlap. All allegations
have been considered and a failure to mention a specific allegation should accordingly not

be construed as a failure to consider same.

ANALYSIS OF FACTS

Legislative Framework:

PAJA
As alleged by the Appellant, the decision to vary and renew the AEL constitutes administrative
action as defined by the Promotion of Administrative Justice Act' (“PAJA") and must

accordingly comply with the requirements of that Act.

Section 3 of PAJA sets out that any administrative action which “materially and adversely
affects the rights...of any person must be procedurally fair", and that a “fair administrative
procedure depends on the facts of each case”. Section 3(2)(b) of PAJA sets out the
peremptory requirements for procedural fairness, and provides that an administrator must give
a person whose rights may be materially and adversely affected by administrative action:

(i) “adequate nofice of the nature and purpose of the proposed administrative action;

(ii) a reasonable opportunity to make representations;

(iii) a clear statement of the administrative action;

(iv) adequate notice of any right of review or internal appeal, where applicable; and

(v) adequate notfice of the right to request reasons...”.

Section 4 of PAJA sets out certain procedures that an administrator may follow to give effect
to the above. Sections 4(1)(d) and 3(5) both state that in a situation where “an administrator
is empowered by any empowering provision to follow a procedure which is fair but different”,

they may elect to follow that procedure.

1 3 of 2000.



Chapter 4 of the Systems Act
Section 17(2) of the Systems Act provides that a “municipality must establish
appropriate...procedures to enable the community to participate in the affairs of the
municipality, and must for this purpose provide for—
(a) the receipt, processing and consideration of petitions and complaints lodged by
members of the local community;

(b) nofification and public comment procedures, when appropriate”.

NEMAQA

Section 36 of NEMAQA sets out that “Metropolitan and district municipalities are charged with
implementing the atmospheric emission licensing system", including the granting and
renewing of AELs. Applicants are required to the submit their applications with the licencing

authority in the area where the activity is to be carried out.2

Section 46 of NEMAQA sets out the procedure to be followed when applying for the variation
of an AEL. Section 46(3) states that where an applicant applies for a variation of their licence
and the proposed variation will “authorise an increase in the environmental impact regulated
by the licence”, “will authorise an increase in atmospheric emissions” and “has not, for any
reason, been the subject of an authorisation in terms of any other legislation and public
consultation”, there are certain additional steps which will need to be undertaken by the
applicant “fo bring the request to the attention of relevant organs of state, interested persons

and the public™.

The variation requested by Oceana related to the addition of Formalin to their processes and
thus required the additional steps referred to above. Section 46(4) requires that these steps:
“must include the publication of a notice in at least two newspapers circulating
in the area in which the listed activity authorised by the licence is, or will be,

carried out—
(a) describing the nature and purpose of the request;
(b) giving particulars of the listed activity, including the place where it is or will
be carried out;
(c) stating a reasonable period within which written representations on or
objections to the request may be submitted, and the address or place where
representations or objections must be submitted; and

(d) containing such other particulars as the licensing authority may require”.

2 See s37(1) of NEMAQA.



The renewal of an AEL is governed by section 47 of NEMAQA, which also sets out the relevant
application procedure. Sections 46 and 47 state that “[s]ections 38, 40 and 43, read with the

necessary changes as the context may require" apply to applications for both variation and

renewal of an AEL.

Section 38 adds an exira requirement to those set out in section 46(4), namely that the
mentioned notices must indicate “where a copy of the application can be obtained". Section
40 relates to the decision to renew or vary a licence and sets out that once a decision has
been reached, the licencing authority must within 30 days “in @ manner determined by the
licensing authority, notify any persons who have objected to the application...and...at the
request of any person [who has objected], give written reasons for its decision or make public
its reasons”. Section 43 relates to the content of an AEL and is not relevant for purposes of this

appeal.
In this decision, reference to "the NEMAQA procedure” means the “notice and comment”
procedure set out in section 46(4) above, read with the extra requirements from sections 38
and 40.
In this instance, the City followed the NEMAQA procedure as described above.
Application of Legislative Framework to the Facts:
Each main issue raised by the Appellant will be discussed below.
Public Participation Process
The Appellant makes the following arguments relating to the particular public participation
process followed in this instance:
1. That the public participation process was chosen and conducted “without applying
the procedural fairness provisions specified in PAJA and other legislation”; and
2. The “administrator failed to apply its mind to the public participation process" and

“should have employed a more engaging and thorough public participation process".

The Appellant submits that the procedural fairness requirements referred to above are found

in sections 3 and 4 of PAJA. The Appellant's argument is based on the submission that the City
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used section 3(5) of PAJA and the NEMAQA procedure to circumvent its responsibilities as set

out in sections 3 and 4 of PAJA and Chapter 4 of the Systems Act.

At the oufset, it must be noted that the procedures set out in sections 46 and 47 of NEMAQA
are the prescribed procedures for the City to follow after receipt of the relevant applications.

The City was legally required to follow these procedures.

Having regard to PAJA's procedural fairness requirements as set out in section 3(2)(b) in
comparison to the NEMAQA procedure, the following can be noted:
1. Both require giving notice to the affected public of the “nature and purpose” of the
application or anticipated administrative action;
2. Section 46(4) gives more detailed instructions as to the content of the notice mentioned
above;
3. Bothrequire the receipt of representations from the affected public;
4. Both require noftifying the affected public of their right to request reasons for the
administrative action once taken;
S. The NEMAQA procedure does not specifically mention the requirement found in section
3(2)(b)(v) of PAJA, namely that the public must be informed of “any right of review or

internal appeal, where applicable”.

A copy of the notice inviting comments from the public is attached hereto as annexure “B".
This notice was published in the Cape Argus and Cape Times on 17 July 2017 and in the Sentinel

on 26 August 2017. The notice complies with the requirements of section 46(4).

Once the licencing authority had made the decision to grant the applications, further notices
were published in the same newspapers on 7 February 2018. Notices were also sent via e-mail
and posted to parties who objected to the granting of the licence, in line with section 40 of
NEMAQA. A copy of this notice is attached hereto as annexure “C". The notice advises the
public of the decision as well as their right of appeal in terms of section 62 of the Systems Act,
as required by section 3(2)(b)(iv) of PAJA. The notice does not refer to the right to request
reasons, as required by section 3(2)(b)(v) of PAJA. However, in line with section 40, the City
made the reasons for the decision public by including annexure “D" in the notifications

referred to above. The City thus complied with the purpose of section 3(2)(b)(v).

The Appellant has failed to prove that any of the requirements listed in section 3 of PAJA orin

Chapter 4 of the Systems Act were not met through the City following the NEMAQA procedure.
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In light of the above discussion, it can be concluded that the City acted correctly and
complied with its administrative law duties (specifically those relating to procedural faimess)

while following the NEMAQA procedure.
Consideration of Objections

The Appellant also argues that the City did not apply its mind to the objections received in
response to the public participation procedure. This is argued repeatedly in the notice of
appeal, on the following grounds:

1. That "the administrator's duties in respect of public participation were not
discharged upon just advertising the AEL nofice and subsequently receiving
public comments without having any further consideration for such comments.

The administrator was actually obliged to consider any objections received and
then decide whether or not to take the administrative action in light of such
comments”;

2. That “the decision was not rationally connected to the information before [the
administrator], namely the numerous objections submitted to PBPS":

3. That the licencing authority “failed to substantively consider (and therefore apply its
mind to) relevant information in the form of objections from IAPs"; and

4. That the licencing authority “failed to give reasons for not considering certain factors
in NEMAQA".

In this instance, the comments received from the public were compiled into a report by
external service providers, who were confracted to handle the administrative aspect of the
public participation process. The licencing authority confirmed that this report was considered
before deciding to grant the AEL. This is supported by paragraph 2.1 of annexure “D", wherein
the licencing authority sets out the number of comments received and how they were
categorised. Paragraph 2.8 also deals with the comments received regarding the factory's

impact on the Hout Bay economy.

The Appellant also alleges that the external consultants “generic and repetitive responses to
objections” indicate that the PPP “would never have been able to influence the outcome of
the decision. It must be noted that the listed responses to the objections are those of Oceana,
which the licencing authority is obliged to consider in terms of section 38(1)(d) of NEMAQA.

The commentary was divided into categories based on the nature of the comment, for which

é
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certain similar responses were appropriately given. This is not sufficient to indicate a failure to

engage with the objections, as alleged by the Appellant.

The Appellant then argues that the lack of explanation in annexure “D" regarding “why the
IAPs objections would not affect the outcome of its decision or...how the IAPs objections were
considered" means that the administrator failed to apply its mind to the objections. In this
regard it must be emphasised that NEMAQA requires the licencing authority to give reasons
for its decision, not a response to the objections received. PAJA also places no such duty on
an administrator. The Appellant's argument that the failure to provide a response to the
objections indicates a lack of engagement with the objections is accordingly unfounded. So
too'is the statement that the objections would not affect the final decision; it has already been
explained that the commentary was indeed considered before coming to a final decision. An
administrator is still able to make a decision that has been objected against, as long as the

substance of the objections has been properly considered.

The Appellant states that annexure “D" “does not address requirements in 4.5.1.1 and 4.5.1.2
[of the nofice of appeal]” (the NEMAQA factors referred to in point 4 above) and that the
“absence of any reasons given referencing the IAPs objections in respect of these is sufficient
fo categorize the decision...as irrational in terms of PAJA and the Common Law". This is not
correct for the same reasons as set out in the preceding paragraph: the fact that annexure
“D" does not contain the specific information to which the Appellant refers cannot be taken
to mean that such information was not considered by the licencing authority. For instance, the
explanation relating to the chemical scrubber is a clear indication that the licencing authority
has indeed taken the factors in paragraph 4.5.1.2 info account. Moreover, paragraphs 2.2,
2.4, 2.6, 2.7 and 2.8 all refer to measures or considerations relating to “the pollution...likely to
be caused” and the "best practicable environmental options available”, in line with the

requirements highlighted by the Appellant.

Finally, the Appellant refers to paragraph 2.8 of annexure “D" where the City states that no
“proven statistical evidence" was provided to support the allegations of negative economic
impact of the emissions. The Appellant alleges that this is an admission by the City that it did
not consider these submissions in coming to its decision. It is unclear how the Appellant makes
this logical jump. From the contents of paragraph 2.8, it is clear that the City weighed up the
relevant interests and effects (as expressed through the public commentary) and made a
decision based on this proportionality exercise, along with the other factors mentioned under

paragraph 2 generally.
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It is thus apparent that the public commentary was an integral part of the decision making
process, i.e. that the public had the opportunity to materially influence the outcome of the

decision.
CONCLUSION

The City has complied with its administrative law duties in this instance. There is no merit in the

grounds of appeal raised and the appeal must accordingly fail.
DECISION

Sections 59 to 65 of the Systems Act deal with the delegation of powers. Section 62(3)
empowers the delegated authority to:

“...consider the appeal, and confirm, vary or revoke the decision, but no such
variation or revocation of a decision may detract from anyrights that may have

accrued as a result of the decision.”

Based on the facts and reasons stated above, the Appellant’s appeal is dismissed and the

decision of the Delegated Authority is confirmed.
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NﬁME; Lungelo Mbandazayo
APPEAL AUTHORITY (in terms of section 2 of the Local Government: Municipal Systems Act,

32 of 2000) )
DATE: 2018 '[]5' {] 1




__ \ Fresh Air for Hout Bay

Working together for a cleaner,
fresher Hout Bay

20 February 2018

City Manager

PO Box 298

Cape Town

8000
lungelo.mbandazayo@capetown.go.za
For Attention: Mr Lungelo Mbandazayo

Dear Sir,
RE: APPEAL OF DECISION TO GRANT RENEWAL AND VARIATION OF

ATMOSPHERIC EMISSIONS LICENCE: LUCKY STAR LIMITED, HOUT BAY

1 INTRODUCTION

h P & This is a notice of intention to appeal, in terms of Section 62 of the Municipal
Systems Act No. 32 of 2000 ("Municipal Systems Act"), against the decision
of the City of Cape Town ("COCT") ("the administrator”) to vary and renew
the Atmospheric Emission Licence ("AEL") of Lucky Star Limited (trading as
Lucky Star Hout Bay) ("Oceana") in terms of the National Environmental
Management: Air Quality Act 39 of 2004 ("NEMAQA").

1.2 The basis of this appeal against the renewal of Lucky Star's AEL is as follows:

1.2.1 The decision was procedurally unfair for lack of substantive public

participation; and

1.2.2 The decision taken constitutes an unreasonable decision taken irrationally
in terms of the applicable Administrative Law principles.

2 THE RIGHT TO JUST ADMINISTRATIVE ACTION

The decision of the COCT, to renew Oceana's AEL pursuant to a public participation
pracess contracted to Pieter Badenhorst Professional Services CC ("PBPS")

Fresh Alr for Hout Bay Appeal to Lucky Star AEL

20022018

constitutes an Administrative Action under Section 1 of the Promotion of
Administrative Justice Act No. 3 of 2000 ("PAJA"). This was confirmed in the letter
addressed by PBPS to affected parties dated 25 January 2018, attached hereto as
Annexure A. Such decision must therefore be taken in compliance with the

requirements laid out in PAJA and the Common Law.

3 PROCEDURAL FAIRNESS

31

3.1.1

3.1.2

3.2

3.21

3.2.2

The decision to renew and vary Oceana's AEL was not made in a procedurally
fair manner due to deficiencies in the public participation process, specifically -

the administrator made a decision without applying the procedural
fairness provisions specified in PAJA and other legislation; and

the administrator failed to apply its mind to the public participation
process.

FAILURE TO APPLY THE CORRECT PROCEDURAL FAIRNESS PROVISIONS

Sections 3 and 4 of PAJA list the requirements for procedurally faijr
administrative action which affects individuals and the public in general,
Section 3(5) of PAJA, permits an administrator, acting in terms of any
empowering legislation to follow a public participation procedure different
to that of PAJA (which procedure must be substantially fair).

The administrator utilised Section 3(5) of PAJA and purported to follow
the procedural fairness requirements in terms of Section 38(3) of
NEMAQA in terms of which the administrator is only obliged to notify the
public of the application brought to renew the AEL and invite any
objections to the application. This was confirmed in a letter addressed by
the COCT to Ms. Suleiman Salie dated 24 January 2017 and attached

hereto as Annexure B.

Representations made by the public ought to be meaningful as per
Chapter 4 of the Municipal Systems Act, which prescribes that a
Municipality must establish appropriate procedures for the receipt of
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constitutes an Administrative Action under Section 1 of the Promotion of
Administrative Justice Act No. 3 of 2000 ("PAJA"). This was confirmed in the letter
addressed by PBPS to affected parties dated 25 January 2018, attached hereto as
Annexure A. Such decision must therefore be taken in compliance with the

requirements laid out in PAJA and the Common Law.

3 PROCEDURAL FAIRNESS

3.1 The decision to renew and vary Oceana's AEL was not made in a procedurally

fair manner due to deficiencies in the public participation process, specifically -

3.11 the administrator made a decision without applying the procedural
fairness provisions specified in PAJA and other legislation; and

3.1.2 the administrator failed to apply its mind to the public participation
process,

3.2 FAILURE TO APPLY THE CORRECT PROCEDURAL FAIRNESS PROVISIONS

3.2.1 Sections 3 and 4 of PAJA list the requirements for procedurally fair

administrative action which affects individuals and the public in general.
Section 3(5) of PAJA, permits an administrator, acting in terms of any
empowering legislation to follow a public participation procedure different
to that of PAJA (which procedure must be substantially fair).

3.2.2 The administrator utilised Section 3(5) of PAJA and purported to follow
the procedural fairness requirements in terms of Section 38(3) of
NEMAQA in terms of which the administrator is only obliged to notify the
public of the application brought to renew the AEL and invite any
objections to the application. This was confirmed in a letter addressed by
the COCT to Ms. Suleiman Salie dated 24 January 2017 and attached

hereto as Annexure B.

3.2.3 Representations made by the public ought to be meaningful as per
Chapter 4 of the Municipal Systems Act, which prescribes that a

Municipality must establish appropriate procedures for the receipt of
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Mbete mum on decisio

‘Speaker will decide before the debate on the motion of confidence on August 8’

viyahonga Mkhwanari

ancral or

o baltor before August K,

This will b the day whan I'arliament

1ok s eonfidence in
v

witserd om April 18
s went G e Constie
mal Cornrt to ratablich whether Mbete

had the power 10 oader a secret balior

Yestroday, Mbete comfirnnd that nine
of the 13 parties in Parliament provided
seasins for the socret ballot

This falbawed calls by Mbete that parties
must supply ker with reasons why thry
wanied asecret ballot

Parfioment's spokesperson, Molot
Mu«.l:ngnuid-‘ﬂ‘eSpeﬂa‘.memmmj
ber appeveiation t the pacties for their
submitsions which, convidered together
with a knst of other factory, will assst her
(" s muaking her decision on the 3
ing procedure”~The Speaker will

T comment on this story el inttara
of send & SMS 1 23 077 tats Al)

Prowda your ke
and chone rumber (ot for prblication,

make her decision before the scheduled
debiate on the mtion of no confidence in
the president on August 57 be sald,

The UDM teck Mbete and Zun to
the Constitutional Court on the boue of
allowing nsecree ballat,

Thir cane after opposition parties said
thm-m-m ANC MPs wha were willing te

& 1hem on the mation of denee.

This was provided that the voling was con.
thsctind through a seeret hallot,

ANC MP and chairperson of the port-
folio committee nn public service and

Tmini iy Makdsi Khaova b iten
to the Speaker calling for & secret ballot,

AL the weekend Khoza said she had
reeeived death threats and had reported
the matier to the police, but no sction has
been taken, She was one of the frst ANC
MPxto come out against Zuma.

This was despite the ANC warning
it woald dhiscipline its M P4 who do naot toe
the patrty line. Oppasition parties have said
there are many ANC MPs who would hack
them if the vote was done secretly, This
wosled protect thern from any political con.
aequences from the ANC ing)
their seats in the National As

But the ANC has said its MPs ara not
representing thelr personal interests i
Parliament, bt the party: 12 said also that

, et

Dhurinng the ANCS peliey confl at
thebeginniog of the month she also spoke
et insuppart nfthe secret hallot,

P ded a secret bal-
To# frum the ANC bat did nos allow this in
their own constitutions,

SACP warns
against
accepting
Gupta
donations

City’s underground concourse gets a facelift

THE city-owrnad Strand Street Conconrse,
& peddesirian link betveen CapaTiwn Sta”
tinr nrge’s Mall and the Golden Acre
I \-.nhn Eacelifl that will include

Thiring the feasibitity stage, the city
Fned that about 2004 peslerrnans sy
rgrouned concourse insiead
he sy Struned and Adeeriey

Assets and facilities management
triaporal eammittee memher Stuart Dia-

THESACEs 141h eongress reso-
aaiid the spaes being used as a musi-

ution to contest elections bas
cipal b o eifices and pay points will not cautioned members notto aceept
adfeet the perdestrin walkwry: donations from the eontrover-
The refit of the 1752 m space, which sial, politically-connected Gupta

began in September and is neaineg eom- Family.
pletan, will prenide an everllow of office BACP general secretary Blade
wpare from the Civie Centre, Nalmande said roenbers should
The tefit will inclurde two commun- Lake responsibility for thelr reso-
My courts, mascipal pay pernts, a centre Intions and becomne fund- rdsers

agement office and offices th accum- for the party.
: citys departments of wocial

“Let us mol come bere,
sing aboul state power, take
resolutions, and then go sit
hack and not fund-mise for the
SACT.

nt. bu

“Thostsuds of eevidlents take their way
tothe city oo rire i adaily basis and many
[Tuas made use of the eoniconrse as a
et I
efore makes perfect sense o
viees available within
3 taking services chaser o our
residents,” sald Diamond.

= t

UNDER CONSTRUCTION: The Strand Street Concourse is being revamped.

“Every parly cadre is a
fund-raiser... we have been
poor for too long, there is nn
reasan why we should eontinue
1o be poor” Nrimande told
delegates during his clasing
remarks at the congress in Boks
b,

“But please, cadres, do not
take moncy from the Guptas...
wedonet want it.

il bering s bad Dicke

“Da not take dirty money...
ro and fund-raise legitimate-
Iy from our country’s wockers,
capecially, and many other
people who are sympathetic 1o
us,” be said.

s have been repinced
tl escalatar landings
ceeas for pedestriars have

Mo bave besen re-tiled;
chting and an electrical
0 have been fitted, and

3 Nrimande said n "rosdmap”
hualth andd safety reequirernents have been wonld be developed and consal-
tations done widely, including
Besedes manimising eommercial and within the tripartite alliance, on
elfice space, ennstruciiom tonk place on: how to proceed om the elections
a banking court to cater for ATMS of al] decision.,
the major banks: a munbeipal court willy The party had heen mulling
hedliling celis and new ablution fucilities mlunLgelmzm.-mummd-
Frave been cladded. bullding con- Lsm ticket, but its congress coul
trol syateris and new mufler shutter doors s i fh . ot come up with salid timelines
at all the enirances have been ingtalied s I e A R 0 : anhow o plan for elections, The
] the b ne veotilaton and wrgon- N o - E N ‘ ® SACP has been vocal in criticis-
it +have all Leen upgraded,  BEFORE: How the concourse leoked a few years ago. Slxty-two thowand pedestrians make use of the underground ingthe ANCand President Jacob
wabd Daamy

wallway overy day, Zuma's leadership. - ANA

Plumbing
| Electrical

NOTICE OF RENEWAL AND VARIATION OF
ATMOSPHERIC EMISSION LICENCE FOR LUCKY
STAR LIMITED IN TERMS OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT:
AIR QUALITY ACT, 2004 (ACT 39 OF 2004)

CaCT AEL Reforwnca Humbar, WOCToMG

Application: Rarawal ard Yaraton of Lucky Star Lmisg Atmcepheris Criasicrs Licsnce
ey of 200 A7 of the Natoal Emvrorenermal Manaperett A Cualdy At "
D004 At 39 0 2004)

AppSicant: LUCHY STAR LIMITED

Loction: Lot 14, Lucky Star Hoat Bay Fistenas? Fackny, bout Bay Harmou

1rée. Flevasal and Varaton | % gtrme ma e ol forrasn in e procas)

o thials 13 he $Egmrg Lished Actvitos as fuskshad in s of Secton 51 of the
2! Ereruayroantal Managerant: A Qualty Act. 2004 (Act No. 39 f 2004)

ANC top 6 in W Cape to ‘reclaim’ it

Recently the leadership of the
Dnallah Chmar region, which Indludes
Cape Town metropole, was dishanded,

This was follovved by & press
ferenee, held By the leadership struc.
ture, during which they wppased th
dissalution. Later the ANC
announeed the dishandime £
as seasom the results of the last local
guvermiment elections,

Anew regionn] task tearm was thes
appointed tn deal with the partys

national worklng committee and
President Jacob Zuma were in the
province ever the weckend, to look st
the buitding of the party's hranches
and recladen the Westers Cape,
National ANC spokesperson Zizi
Kodwa said yesterday: “The ANCE
natingal working committee's top offi-
efals are in the Westrrn Cape as past

e e "
3 Showcase Leading
Plumbers and Electricians
in the Weekend

Argus on 29/30 July 2017
All ph

ing specialists offering
generl prumbing work, drain cleaning,

afbuilding i
[1mm~m licuwmy of Listed .mc—muumuuﬂy—r repalrs to burst poes and taps, rhe policy conts t fnd  ANC provincial secretary Falz
" - v FSET FEpairs, the acements et we raust build the party’s structures,  Jarohs sasd las night that Lha meet-
I [Pl ke e[ @ [ are rviiac 4 st e And reclsim the Westem Cope. Our g were still happening with the

PubSs registration and commanting perled:
@ harsby netfted tha sn spplcation. in termy Secten 45 & A7 of e Nationa

Aial Mamagamant Air Quaity Aet, 2 3

of Cape Fowr: Ay Quaity

e " Lizenes ke LUC

national working commitice
He said a press conferencn windd

be held today or tamarrew on the

nutoome of the meetings,

presence will help 1o strengthen the
ANC”

The ANCin Western Capehasbeen
embroiled in infighting.

Al porsors an wish b i,
TS oy ihe eew
AR LIMITED prst

Ca'l to discuts submission of editonal
contant in the feature, "

roct Drisinags, fnancial, parcnal or any offws ks st e may have megardng e
et sption. A dghal eopw of the aopication o for teawal e varafion wil be avasatis
for uiem on B webade, 31 inciatod beitw Tha Eommenting peried wil Conenece o
18 July 2007 aeel close om 17 Aupust 2017

Plarss any sias of concesn or rilares! in o mader o
17 Augpit 2017 by 1700 by cortucting the CAF s lyted bk
Muzhe Mokl

Figter Daderdiest Professional Gervices

Tal AT 375 D20

Erra® mischeQ@pbps,co

Wabsite: www phpseon co.s ;

Booking deadline: 26 July 2017 DA wants SAA fOI‘El'ISiC erOI‘tS

DEPUTY Finance Minister Sfiso
Butheleri has five days to fulfi! his
premise to hared over the SAA forensie
repaets, the DA said,

Revelations in the redia that 844
rensewed B3 billion in tesders with-
wut fllawing proper procedure wrre

Or Bibdory. Thursdey onlythetip uf the icebeng, DA gpokes-
person Alf Lres saisd, The DA had
submitted a Promotion of A o
Information Act request tothe Treas-
vry, which was rejectied.

“1t is only when we know the full
extent of the mt that we fix je” - ANA




it’s &

WNDHEW BENNETT

Tts that drie of year when the

Theive Susainable School pi

n Rranime lcnl-! W% onn op iaeraity

o thutk sbout ur endromnent with
the apudd EmviroQQuis  compen

L 1Y

Founeded i 2007, Thrive & 2 Howt

T nnraniciten uniting commanities

D awareniesy events and action

ot Hui cncoaiges svenutie to

= wasie a2 ahuable resource, grow

| Tl anl vegetables, take care of

e and bsoﬁm-mn aml e enenry

.\mum e wurk in haomony with

;\imml. At both primary and high
chouty e progromime s an excie
g ewrricuban fnchuding ecn cluls,

vuitorship, audits, fwnt gardenioy
cil o vuurve, the Emimiiz and

Fooamaant competiton,

e JUNG Thrive has partierved
ith Beatinel News w organise the
mipetition, helpimg to energise Hout

1 schoolsand the whole commuuit

sihle.

feur on yeur the competition has !

bevn growing with invitatons new also
extended wr schouls auuide of Hout
Bav Twenipdfive schools frum scrnsy
the pmzmula have entered the 2017
comaputiticn o L - arewoed wnber
Thir will contpete fur ev: prizes sal
werk ot B G0,

Each year the Thrive EminQuiz
ke 1 different e, In 2016 the
foeus ws water - 4 good thing am-
sidering dhe wuter spply aids Cape
Town bs eurrently experiencing - and
this vear the thume is energy and
transpaort.

Leok out l’ur i‘t s Enqu_uh art-
et v be pul 1 in |
News over tlhie coming sm:ka explor-
ing encigy wwe for a more sustainable
plmnet. Ezch ardode will include a fan

128 fiom which, imporantly, win- | B

petition quesdons for the EnviroQuiz
will be drawn.

If you miss or don’t get a copy of
Sentned Newy, the full arddes with
study material will be made swilable

o be tore emimnmentally aware and

on the Thrive webnlte at www.thrive,

ROTICE OF RENEWAL ABD VARIATION OF ATROSPHERIC EMISSION LICENGE
FOR LUCKY STAR LIMITED 1M TERMS OF THE HATIONAL
ENVIROWMENTAL HANAGEMENT:

AB GUALITY ACT, 2004 (ACT 39 OF 2004)

CoCT AL Raferamen Nucnbar: TIOCTRED
Appllation: Renews! and Variation of Lucky Star Unmted Atmespheric Erdtsiors Ucente In term of

Sertion 47 of the Natiaud Envirenmental Managament: Al Quafity Act, 2004 (At 19 of 7004)
Appllcant: LY STAR LIMITED
I.cal:hn.htl'l uﬂymmmwammmm

T,

urgrs ‘l'heaullmr of this yc:u‘a
arteles s Andy Le May, o ool
clean tran m:lmi ck.-;';n cﬂ;
CTHY Expert, founder o
Ewirz.

The 2017 Thrive

competiion takes on Fri-

- day tember B at Kronenidal

Primury School und all schools
Inihe Peninsula are inited

L ) apptationrelatestathe
mmwwummmdmmmmmmmmn
Air Chualiry Act, 2004 (At i, 39 of 2004).

Listed Activlty | Catagory of Listed Activity Sezh-category of Listed Activity
1] Arimal rattes Prr ! = 10
Pubfie reglstration 2nd commenting period:

LMITED.

13 perse who wish @ register 23 an beerested and £ or Affected Party (A7) in ardes to comment on the
reeewal and vartation of the Atnosphertc Emiion Urace For LUK STAR LU ITED mext contact the EAP
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NOTICE OF RENEWAL AND VARIATION DF
ATMOSPHERIC EMISSION LICENCE FOR LUCKY
STAR LIMITED IN TERMS OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT:
AIR QUALITY ACT, 2004 (ACT 39 OF 2004)
CohT ALL Heterence Number: WECTOSE
Appiieation: Frecwal and Varaton of Lucky Biw Limited Almospheds Emagions Lissncs
. teme of Baction &7 of P Malional Er

004 (At 39 of SO0}

Applicant: LUCKY GTAR LIMITED

Location: Lot 14, Lucky Sar Hout Bay Fanrasal Factory, Hout flay Hartour
L Hzm:—u s

fion | ¥ perma e e of

Managamant Al Chualiy Act

tormate 'n m frocucton process)

4 3 1 5 Litted Aethot my

o 5 Pelihe

JER HE .
GROWS UP TO BERE
HE WILL GROW UP!

THANKS TO YOU

Somefimes we con make the mos
omazing things hoppen = even when
we're nol around.

fo the Children's Haapital Trust will da, It
con provide crifieol care for linle patienss
in the wards of the Red Cross Wt
Mamorial Childfen’s Hospiial. | con by
“flaw medical equipment, upgrade hospilal
. provide profassional rmdml

training and
s the lives of children u-}i-h
Keano Rhodes, so that they
become living exomples of

HMatomal Fry meﬂ-«a-'mlllv‘;«rm ur Chunity Act, 2008 (A2t M 39 14 2064)

[ Liarea Actomy Icmmnw Sub-categary of Listed Actvity ]
| Activity

[m I
Pubiic ragistration and commenting periad:

e pubils v heracy notfied et a0 sppication, in terma Seeton 48 & 41 of e Natonal
Crsearmiantat Masgesent. A Guakly A%, 2004 (A 30 of 2001}, bas Laan sisevted
te 4y of Gape Town, Air Cralry Manogemert for e renewst ard vadation of Ihe
Atreapture Emiasion Useos ke LUCKY STAR LIMITED

AT perEme who wah I MGIaer B8 a0 interncted and § or Afecied Pacty (AP In ordar
% comyment oe tha fesewal and variation of e Amosphenic Emasion Licence S
LUCKY STAR LIMTED must sontset ¥

!A:\mlnulvi\-amiw |t:»

of concern ur inmeew in e mater of of before Thursday
¥ contackng ira EAP i Felad beow




PIETER BADENHORST PROFESSIONAL SERVICES CC

Wellington 7654

DATE: REF:
25 January 2018 AEL Reference Number: WCCT059

Dear Interested and Affected Party:

THE RENEWAL AND VARIATION OF ATMOSPHERIC EMISSION LICENCE FOR LUCKY
STAR LIMITED IN TERMS OF THE NATIONAL ENVIRONMENTAL MANAGEMENT: AR
QUALITY ACT, 2004 (ACT 39 OF 2004)

This letter serves to inform you that the Atmospheric Emission Licence (AEL) for this project was issued on 24 January 2018 [see
Appendix A for the letter granting the decision]. The Atmospheric Emission Licence was granted.

Page 4 (Legal Implication) of the AEL requests as follows:

In line with the Promotion of Administrative Justice Act, 2000 (Act NO.3 of 2000), the decision to grant the Variation and Renewal of the
AEL to Lucky star Ltd, to operate in terms of Section 40(4) (b) of NEM:AQA, the applicant, through the appointed Environmental
Assessment Practitioner, must notify any persons who have objected to the application. In order to ensure that all interested and affected

parties (I&AP's) are informed of the decision, the notification must be placed in the same newspapers that were used during the public
participation process.

In addition, the applicant must also notify I&AP's in writing of the appeal provisions contained in Section 62 of the Municipal Systems Act.
[This letter serves as notice]-

Section 62 of the Municipal Systems Act states the following:

62 Appeals

(1) Aperson whose rights are affected by a decision taken by a political structure, political office bearer, councillor or staff member of
a municipality in terms of a power or duty delegated or sub-delegated by a delegating authority to the political structure, political
office bearer, councillor or staff member, may appeal against that decision by giving written notice of the appeal and reasons to the
municipal manager within 21 days of the date of the nofification of the decision.

(2)  The municipal manager must promptly submit the appeal to the appropriate appeal authority mentioned in subsection (4).

(3) The appeal authority must consider the appeal, and confirm, vary or revoke the decision, but no such variation or revocation of a
decision may detract from any rights that may have accrued as a result of the decision.

(4) When the appeal is against a decision taken by
(a) a staff member other than the municipal manager, the municipal manager is the appeal authority;

(b) the municipal manager, the executive committee or executive mayor is the appeal authority, or, if the municipality does not have
an executive committee or executive mayor, the council of the municipality is the appeal authority; or
() a political structure or political office bearer, or a councillor
(i) the municipal council is the appeal authority where the council comprises less than 15 councillors; or
(i) a committee of councillors who were not involved in the decision and appointed by the municipal council for this purpose is
the appeal authority where the council comprises more than 14 councillors.
(5) An appeal authority must commence with an appeal within six weeks and decide the appeal within a reasonable period.
(6) The provisions of this section do not detract from any appropriate appeal procedure provided for in any other applicable law.

1
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Should you wish to appeal any aspect of the decision to grant the Atmospheric Emission Licence, a written notice of intention to appeal
with reasons, must be lodged in terms of Section 62 of the Municipal Systems Act (Act No. 32 of 2000) to the City
Manager within 21 days from the date of receipt of notice of the issuing of this licence.

Post: The City Manager
P.O. Box 298

Cape Town

8000

Should you have any queries please do not hesitate to contact me.
Yours sincerely,

-~

4
i
AV

Mische Molife

Environmental Assessment Practitioner
Pieter Badenhorst Professional Services
Cell: 081 371 9289

Fax: 086 672 1916

Email: mische@pbps.co.za

P. 0. Box 1058

Wellington

7654

Website: www.pbpscon.co.za




Appendix A: Letter from CoCT granting the AEL

CITY HEALTH
CITY OF CAPE TOWN

ISIXEKO SASEKAPA SPECIALISED ENVIRONMENTAL HEALTH
STAD KAAPSTAD AIR QUALITY MANAGEMENT UNIT

Phumeia Hora
denior Air Quality Fractitioner

T 021 =590 5214 F D21 - 590 5215
e IOWrLCoY 75
CCT 59

24 January 2017

Lucky Slar Limited

™ Fleor, Oceana House

25 Jan Smufs Avenue, Foreshare
CAPE TOWN

8000

For Attention: Mr Suleiman Salie
Dear Sir,

Re: DECISION TO GRANT RENEWAL AND VARIATION OF ATMOSPHERIC EMISSION LICENCE AS
CONTEMPLATED IN SECTIONS 46 AND 47, READ WITH SECTION 40 (1) OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT: AIR QUALITY ACT, (ACT NO. 39 OF 2004): LUCKY SIAR
LIMITED, HOUT BAY

The application for renewal and variation of your Almospheric Emission Licence in femms of Sections 44
and 47 of the National Environmental Management: Alr Quality Acl. 2004, (Act No. 39 of 2004} ["the
Act) daled 31 October 2007 refers:

I DECISION

As the delegated Lcencing aulhority Air Quality Officer, | have considersd vour application form
subrnission” pubiic parlicipation @eport and supporting documents. which included a Formatie
Atmosphenc mpoct Report for the introduction of Formalin (Formaldehyde] lo the fish rendering
process: annual repors; compliance history, as well as your previously suomitted Health Risk
Assessment report, that was suomitied as part of the review of your Atmospnernc Emission Licence
during 2017, Accorgingly | have deacided lo arant yout appication for renewal and variation, to
LUCKY STAR LIMITED. in terms of seclions 46 and 47, read wilh Seclion 40 |1} of the National
Frvironmental Management: Alr Qualily Act. [Act Mo. 39 of 2004). in respect of Listed Activity;

| Animal Matier Fracessing

| Processes for Ihe rendering cooking, drying, dehydrating,  digesting, .'

| evaporating or protein concentraiing of any anima! matier nol intended for !
4 human consumption,

Sellisdiceli ]

AlR QUALITY MANAGEMENT
LAL VODETREXKER BROAD, VASCO
W copelown gav.Ta

S — 7 Making progress possible. Together.



2 REASONS FOR DECISION

ity ducison to grant the appilcation for renewal and vadation of the Almospheric Emission Licence
wos inllusnced by ihae foilowing:

2.1 Tne Public Parficipation Process:

Tne Fuplic Participotion Process was conducted in tenms of Section 38 of NEM: AQA, os
omanded and compeisad of the following:

The piacement of adverts in the Cope Times and Cape Argus on Mondlay 17 July 2017
cnd n the Sentinel on Friday 28 July 2017, nofifying interosted and affecied patties
{I&AP's) of the proposed renewal and variation of the AEL tor Lucky Stor Limifed and of
the opportunity 1o 1egister for the public participation process as well as to provide
somment,

The PPP report indicated that comments were receivad from 105 raspondents Thot
were divided as follows:

) Ihe number of respondents who objected to the applicaton was 44 In total,

2) Respondenisin lavour or in acceplence of the application were 50in total,

3) the outcome of a Petilion that was submitted contoined a tolal of 665
signatures that were in full support of the facility.

4] Previous Petitions were undertaken an the 25th August 2015 which contained a
total of 1204 signotures which were received thoi were against the closure of
the faciity.

Ihe comments were categorised into those in suppor of the application: those against
‘ha application; and those whose comments were considered 1o be neutral by the
Ervironmental Assessment Prociiioner (EAP}

2.2 e Formalin Atmospheric Impoct Report conducted by DDA Environmental Engineers
dated October 2017, Ref No OHBF1710R01:

Uetalled information contaired in the Specialist Atmospheric impact Study on the
impact and risk of the inhoduction of Formalin (Formaldehyde], as conducted by DDA
O0A Ervitonmental Engineers, The rencrt demonstraled that the generally accepled
carcinogen risk o the communily for Ihe infraduclion of Formatin {Formuaidebyde] 1o
the process, as a result of a worst case scenario, lifetime exposure 1o Formalin, was less
Ihan the ratio of 111000 000, in hat the risk was calculated at 0.4 ;1000 000, which was
described as insignificant: Ihis is coupted with fact that the beneficial impact of Ihe use
of otmaln will petentialy result in o reduction in odour emissions and the mproved
recovery of fish sofids from the rendering process as a direct resull of its use.

It is further noted that Formalin was previously used on site up untll 2011 without incident
or any known hectth impacts.

It was further noted thal a Health Risk Assessment conducted of the West Coasl Fishing
Indushry, by Infotox (Ply) Lid, - Envionmental Toxicelogists. on behalf of the National
Department of Environmenltal Aflais boack in 2011, where the use of formalin was
assessed, found that the carcinegen risk from the use of tormalin was in *he "De
rinimes” range. further supporiing the approval of its reinfroduction 1o the pracess,

23 The Annual Report daled 30 November 2017,

24 The compliance history of tha facility;

AIR QUALITY MANAGEMENT
248 YOORIRERKER ROAD, VASDG
WWW. COpeiown gov.io
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3

A full compliance inspection conducted by Environmental Management nspacions
from the City of Cape Town of the Lucky Star Houl Bay factory neld on fhe 209 of
November 2017, snowed thot the premises is in compliance with the Atmospheric
Emission Licence,

P The installation of @ new. large capacity Chemical serubber:

* Lucky Stor commissioned at great cost, @ new. high capacity chemical
scrutaber on the 7 of July 2017.

e« Lugky Mor nas demonstraled and proven the efliciency o! the scrubber in
reducing S from Smg/NMY at the scrubber inlet to 2mmg/NM3 af tha scrubiber
outlet 1o almosphers.

ihe odowr obelemen! lechnologies installed at the factary conslitule best available
techncicgy.

2.6 Notional Environmental Managemeni Air Qualily Act, Act 3% of 2005, Listing Notice 893
of 201 3: Category 10 Animal Motter Processing - Minimum Ermission Stands:

it was further considered thai the National Minister of Environmental Affoirs has not
decmed it necessary to identified specific pollutanis, or prescribed minimum emission
standards for pollutants rom Animal Matter Processing facilities in the said Lsting
Notice,

27 Submission of annual stack  emissions testing report ol conducted by DDA
Environmental Engineers:

»  Complance with the Minimum Emission Standards for the Declored Ceontrolled Emitter
Smal Boilers on-site s demonstrated in the annual stack emission monitering repart
faterence Mo LSEM 191017-R01 dated October 2017.

«  Complionce with the recommended Hydrogen Sulphide (H:S) emision rate at fhe
Chemical Scrubber stack oullet of below dmg/NMiin thatl 2mg/NMT was achieved al the
scrubher outled fo atmaosphere,

2.8 Socio-Economic impact of the facility:

Positive Impacts: Lucky Star ploys a significant role in the local economy of Hout Bay
through the direct jobs crealed for the employees of the factory and indirecily through
the oenefits 1o Ihe dependonis of each of the 91 employees and; local contracions
and suppliers: to the local community and schools In the area througn their Corporate
social invesimen! Programmes; and on Ihe ecenomy of the Region through its product
oxports.

Negatlive Impacts: Some stokenolders have aleged Ihal Llucky Star is impacting
regatively on the economy of Hout Bay through the impacls on the Tourism, the
Haspitalily and Restourant irede, a5 a result of the malodourous emissions: Mo roven
statistical evidence was submitted In this regard.

In assessing these impacis, il is however also necessary to weigh up the potential
mpacts on the poorest section of the Houl Bay area if It was decided 1o refuse this
application.

AR QUALITY MANAGEMENT
P OORTEFEACR ROAD, vASCO
warw capeiown gov 1o
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This section of the community does not have the samea level of resilience as tne broader
more aifiuent communily, who have more resources and eplions of ther disposal to
address their iving circumstances.

The tact that this foctory nas been in existence at its present location since the mid
1960' is also taken into consideration. In spite of the nuisance odour it potentially
genercles, Hout Bay's more afflusnt areas continue 1o develop in all the more clossr
proximity to the Factory.

LEGAL IMPLICATIONS

fhe Almospheiic Emission Licence is to be issued sublect to the conditions of auihonsation and
requirements to be set oul in the Atmospheric Fmission Licence and which will be binding on
the holder of the Atmospheric Emission Licence, namely Lucky Star Umited [the holder|.

Inline with the Promotion of Administrative Justice Act, 2000 (Acr No. 3 of 2000), the decision o
grant the Varation cnd Renewal of the AEL to Lucky Star Lid, to operate in terms of Section
40{4] |b} of NEMIAQA, the applicant, through the appointed Enviconmenial Assessment
Practifionsr, must nofify cny persons who have ohiected to the opplication. In arder ta ensure
that all interested and affected parties (18AP's) are informed of the decision, the nofiication
musi be placed In the same newspapers that were used during the public participation
IOOess

r addition, the applicant must also nalify IRBAP's in writing of the appeal provisions contained
in Section 42 of the Municipal Systems Act,

APPEALS

Should the applicant or an 1&AF wish 1o appeal any aspect of the decision o grant Ihe
Almosphanic Emission licence, o wrilten nofice of infention to cppeal with reasons. must be
fodged in ferms of Section 62 of the Municipal Systems Acl [Aci Ne. 32 of 2000} 1o the Cily
ranager wilkin 21 days from the date of 1eceipl of natice of the issuing of this icence.

Fost: The City Monoger
R Box 298
Caope Town
8000

Yours faithiuly,

S

l;." . oA -
. . L &:’({‘-,.4 méfuul;] -

WL

C fﬁ' OF CAPETOWN: AIR QUALITY OFFICER

AIR CUALITY MANAGEMENT
208 VORKORTRENVEDR BOAD, VASCO
www. capotown.gov.io
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